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To retain its status as an Other Regu-
lated SBLC, the Other Regulated SBLC
must receive such examination, and
provide the written notification to
SBA, at least once every two years fol-
lowing initial certification.

(d) Report. An Other Regulated SBLC
must report in writing to SBA on its
interactions with other Federal Finan-
cial Institution Regulators or state
banking regulator (e.g., the results of
the safety and soundness examinations
and any order issued against the Other
Regulated SBLC), to the extent al-
lowed by law.

(e) Notification of change in status. If,
for any reason, an Other Regulated
SBLC becomes no longer subject to
regulation by a Federal Financial In-
stitution Regulator or state banking
regulator, the Other Regulated SBLC
must immediately notify SBA in writ-
ing, and the exemption provided in
§120.1510 will immediately no longer
apply.

(f) Extension of timeframes. SBA may
in its discretion extend any timeframe
imposed on the SBLC under this sec-
tion if the SBLC can show good cause
for any delay in meeting the time re-
quirement. The SBLC may appeal this
decision to the AA/CA.

(g) Failure to satisfy requirements. In
the event that an SBLC fails to satisfy
the requirements set forth in para-
graphs (a), (b), and (c) of this section,
then the exemption provided in
§120.1510 will not apply to the SBLC.

[73 FR 75521, Dec. 11, 2008]

§120.1540 Types of enforcement ac-
tions—Intermediaries participating
in the Microloan Program and
NTAPs.

Upon a determination that any
ground set out in §120.1425 exists, the
SBA may take in its discretion, one or
more of the following enforcement ac-
tions against an Intermediary or
NTAP:

(a) Suspension or pre-revocation
sanctions which may include, but are
not limited to:

(1) Accelerated reporting require-
ments;

(2) Accelerated loan repayment re-
quirements for outstanding program
debt to SBA, as applicable;
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(3) Imposition of a temporary lending
moratorium, as applicable; or

(4) Imposition of a temporary train-
ing moratorium.

(b) Revocation of authority to par-
ticipate in the Microloan program
which will include:

(1) Removal from the program;

(2) Liquidation of Intermediary’s
Microloan Revolving Fund and Loan
Loss Reserve Fund accounts by SBA,
and application of the liquidated funds
to any outstanding balance owed to
SBA;

(3) Payment of outstanding debt to
SBA by the Intermediary;

(4) Forfeiture or repayment of any
unused grant funds by the Inter-
mediary or NTAP;

(6) Debarment of the organization
from receipt of federal funds until loan
and grant repayments are met; or

(6) Taking such other actions avail-
able under law.

[73 FR 75521, Dec. 11, 2008]

§120.1600 General procedures for en-
forcement actions against SBA
Lenders, SBA Supervised Lenders,
Other Regulated SBLCs, Manage-
ment Officials, Other Persons,
Intermediaries, and NTAPs.

(a) In general. Except as otherwise set
forth for the enforcement actions listed
in paragraphs (b) and (c) of this sec-
tion, SBA will follow the procedures
listed below.

(1) SBA’s notice of enforcement action.
(i) When undertaking an immediate
suspension under §120.1500(a)(4), or
prior to undertaking an enforcement
action set forth in §120.1500(a), (b), and
(e) and §120.1540, SBA will issue a writ-
ten notice to the affected SBA Lender,
Intermediary, or NTAP identifying the
proposed enforcement action or noti-
fying it of an immediate suspension.
The notice will set forth in reasonable
detail the underlying facts and reasons
for the proposed action or immediate
suspension. If the notice is for a pro-
posed or immediate suspension, SBA
will also state the scope and term of
the proposed or immediate suspension.

(ii) If a proposed enforcement action
or immediate suspension is based upon
information obtained from a third
party other than the SBA Lender,
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Intermediary, NTAP or SBA, SBA’s no-
tice of proposed action or immediate
suspension will provide copies of docu-
mentation received from such third
party, or the name of the third party in
case of oral information, unless SBA
determines that there are compelling
reasons not to provide such informa-
tion. If compelling reasons exist, SBA
will provide a summary of the informa-
tion it received to the SBA Lender,
Intermediary, or NTAP.

(2) SBA Lender, Intermediary, or
NTAP’s opportunity to object. (i) An SBA
Lender, Intermediary, or NTAP that
desires to contest a proposed enforce-
ment action or an immediate suspen-
sion must file, within 30 calendar days
of its receipt of the notice or within
some other term established by SBA in
its notice, a written objection with the
appropriate Office of Capital Access of-
ficial in accordance with Delegations
of Authority or other SBA official
identified in the notice. Notice will be
presumed to have been received within
five days of the date of the notice un-
less the SBA Lender, Intermediary, or
NTAP can provide compelling evidence
to the contrary.

(ii) The objection must set forth in
detail all grounds known to the SBA
Lender, Intermediary, or NTAP to con-
test the proposed action or immediate
suspension and all mitigating factors,
and must include documentation that
the SBA Lender, Intermediary, or
NTAP believes is most supportive of its
objection. An SBA Lender, Inter-
mediary, or NTAP must exhaust this
administrative remedy in order to pre-
serve its objection to a proposed en-
forcement action or an immediate sus-
pension.

(iii) If an SBA Lender, Intermediary,
or NTAP can show legitimate reasons
as determined by SBA in SBA’s discre-
tion why it does not understand the
reasons given by SBA in its notice of
the action, the Agency will provide
clarification. SBA will provide the re-
quested clarification in writing to the
SBA Lender, Intermediary, or NTAP or
notify the SBA Lender, Intermediary,
or NTAP in writing that SBA has de-
termined that such clarification is not
necessary. SBA, in its discretion, will
further advise in writing whether the
SBA Lender, Intermediary, or NTAP

§120.1600

may have additional time to present
its objection to the notice. Requests
for clarification must be made to the
appropriate Office of Capital Access of-
ficial in accordance with Delegations
of Authority in writing and received by
SBA within the 30 day timeframe or
the timeframe given by the notice for
response.

(iv) An SBA Lender, Intermediary, or
NTAP may request additional time to
respond to SBA’s notice if it can show
that there are compelling reasons why
it is not able to respond within the 30
day timeframe or the response time-
frame given by the notice. If such re-
quests are submitted to the Agency,
SBA may, in its discretion, provide the
SBA Lender, Intermediary, or NTAP
with additional time to respond to the
notice of proposed action or immediate
suspension. Requests for additional
time to respond must be made in writ-
ing to the appropriate Office of Capital
Access official in accordance with Del-
egations of Authority or other official
identified in the notice and received by
SBA within the 30 day timeframe or
the response timeframe given by the
notice.

(v) Prior to the issuance of a final de-
cision by SBA, if an SBA Lender, Inter-
mediary, or NTAP can show that there
is newly discovered material evidence
which, despite the SBA Lender, Inter-
mediary, or NTAP’s exercise of due
diligence, could not have been discov-
ered within the timeframe given by
SBA to respond to a notice, or that
there are compelling reasons beyond
the SBA Lender, Intermediary, or
NTAP’s control as to why it was not
able to present a material fact or argu-
ment to SBA, and that the SBA Lend-
er, Intermediary, or NTAP has been
prejudiced by not being able to present
such information, the SBA Lender,
Intermediary, or NTAP may submit
such information to SBA and request
that the Agency consider such informa-
tion in its final decision.

(3) SBA’s notice of final agency decision
where SBA Lender, Intermediary, or
NTAP filed objection to the proposed ac-
tion or immediate suspension. (i) If the
affected SBA Lender, Intermediary, or
NTAP files a timely written objection
to a proposed enforcement action other
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than an immediate suspension in ac-
cordance with this section, SBA must
issue a written notice of final decision
to the affected SBA Lender, Inter-
mediary, or NTAP advising whether
SBA is undertaking the proposed en-
forcement action and setting forth the
grounds for the decision. SBA will
issue such a notice of decision within
90 days of either receiving the objec-
tion or from when additional informa-
tion is provided under paragraph
(a)(2)(v) or (a)(3)(iii) of this section,
whichever is later, unless SBA provides
notice that it requires additional time.

(ii) If the affected SBA Lender, Inter-
mediary, or NTAP files a timely writ-
ten objection to a notice of immediate
suspension, SBA must issue a written
notice of final decision to the affected
SBA Lender, Intermediary, or NTAP
within 30 days of receiving the objec-
tion advising whether SBA is con-
tinuing with the immediate suspen-
sion, unless SBA provides notice that
it requires additional time. If the SBA
Lender, Intermediary, or NTAP sub-
mits additional information to SBA
(under paragraph (a)(2)(v) or (a)(3)(iii)
of this section) after submitting its ob-
jection but before SBA issues its final
decision, SBA must issue its final deci-
sion within 30 days of receiving such
information, unless SBA provides no-
tice that it requires additional time.

(iii) Prior to issuing a notice of deci-
sion, SBA in its discretion can request
additional information from the af-
fected SBA Lender, Intermediary,
NTAP or other parties and conduct any
other investigation it deems appro-
priate. If SBA determines, in its discre-
tion, to consider an untimely objec-
tion, it must issue a notice of final de-
cision pursuant to this paragraph
(a)(®).

(4) SBA’s notice of final agency decision
where no filed objection or untimely objec-
tion not considered. If SBA chooses not
to consider an untimely objection or if
the affected SBA Lender, Intermediary,
or NTAP fails to file a written objec-
tion to a proposed enforcement action
or an immediate suspension, and if
SBA continues to believe that such
proposed enforcement action or imme-
diate suspension is appropriate, SBA
must issue a written notice of final de-
cision to the affected SBA Lender,
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Intermediary, or NTAP that SBA is un-
dertaking one or more of the proposed
enforcement actions against the SBA
Lender, Intermediary, or NTAP or that
an immediate suspension of the SBA
Lender, Intermediary, or NTAP will
continue. Such a notice of final deci-
sion need not state any grounds for the
action other than to reference the SBA
Lender, Intermediary, or NTAP’s fail-
ure to file a timely objection, and rep-
resents the final agency decision.

(5) Appeals. An SBA Lender, Inter-
mediary, or NTAP may appeal the final
agency decision only in the appropriate
federal district court.

(b) Procedures for certain enforcement
actions against SBA Supervised Lenders
(except Other Regulated SBLCs) and,
where applicable, Management Officials
and Other Persons. (1) Suspension and
revocation actions and cease and desist
orders. If SBA seeks to suspend or re-
voke loan program authority (includ-
ing, the authority to make, service,
liquidate, or litigate SBA loans), or
issue a cease and desist order to an
SBA Supervised Lender or, as applica-
ble, Other Person, SBA will follow the
procedures below in lieu of those in
paragraph (a) of this section.

(1) Show cause order and hearing. The
Administrator will serve upon the SBA
Supervised Lender or Other Person an
order to show cause why an order sus-
pending or revoking the authority or
why a cease and desist order should not
be issued. The show cause order will
contain a statement of the matters of
fact and law asserted by SBA, as well
as the legal authority and jurisdiction
under which an administrative hearing
will be held, and will set forth the
place and time of the administrative
hearing. The hearing will be conducted
by an administrative law judge in ac-
cordance with 5 U.S.C. 554-557, 15 U.S.C.
650, and applicable sections of part 134
of this chapter. The Administrative
Law Judge will issue a recommended
decision based on the record.

(ii) Witnesses. The party calling wit-
nesses will pay the witness the same
fees and mileage paid witnesses for
their appearance in U.S. courts.

(iii) Administrator finding and order
issuance. If after the administrative
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hearing, or the SBA Supervised Lend-
er’s or Other Person’s waiver of the ad-
ministrative hearing, the Adminis-
trator determines that the order
should be issued, the Administrator
will issue an order to suspend or revoke
authority or a cease and desist order,
as applicable. The order will include a
statement of findings, the grounds and
reasons, and will specify the order’s ef-
fective date. SBA will serve the order
on the SBA Supervised Lender or Other
Person. The Administrator may dele-
gate the power to issue a cease and de-
sist order or to suspend or revoke loan
program authority only if the Adminis-
trator is unavailable and only to the
Deputy Administrator.

(iv) Judicial review. The order con-
stitutes a final agency action. The SBA
Supervised Lender or Other Person will
have 20 days from the order issuance
date to file an appeal in the appro-
priate federal district court.

(2) Immediate suspension or immediate
cease and desist order. If SBA under-
takes an immediate suspension of au-
thority to participate in the 7(a) loan
program or immediate cease and desist
order against an SBA Supervised Lend-
er or, as applicable, Other Person, SBA
will within two business days follow
the procedures set forth in paragraph
(b)(1) of this section.

(3) Removal of Management Official. If
SBA undertakes the removal of a Man-
agement Official of an SBA Supervised
Lender, SBA will follow the procedures
below in lieu of those in paragraph (a)
of this section.

(i) Notice and hearing. SBA will serve
upon the Management Official and the
SBA Supervised Lender written notice
of intention to remove that includes a
statement of the facts constituting the
grounds and the date, time, and place
for an administrative hearing. The ad-
ministrative hearing will be held be-
tween 30 and 60 days from the date no-
tice is served, unless an earlier or later
date is set at the request of the Man-
agement Official for good cause shown
or at the request of the Attorney Gen-
eral. The hearing will be conducted in
accordance with 5 U.S.C. 554-557, 15
U.S.C. 650 and applicable sections of
part 134 of this chapter. Failure of the
Management Official to appear at the
administrative hearing will constitute
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consent to the removal order. SBA will
serve on the SBA Supervised Lender a
copy of each notice that is served on a
Management Official.

(ii) Suspension from office or prohibi-
tion in participation, pending removal.
The suspension or prohibition will take
effect upon service of intention to re-
move the Management Official or such
subsequent time as the Administrator
or his/her delegate deems appropriate
and serves notice. It will remain in ef-
fect pending the completion of the ad-
ministrative proceedings to remove
and until such time as either SBA dis-
misses the charges in the removal no-
tice or, if an order to remove or pro-
hibit participation is issued, until the
effective date of an order to remove or
prohibit. In the case of suspension or
prohibition following criminal charges,
it may remain in effect until the infor-
mation, indictment, or complaint is fi-
nally disposed of, or until the suspen-
sion is terminated by SBA or by order
of a district court. A Management Offi-
cial may appeal to the appropriate fed-
eral district court for a stay of the sus-
pension or prohibition pending comple-
tion of the administrative hearing not
later than 10 days from the suspension
or prohibition’s effective date.

(iii) Decision. SBA may issue the
order of removal if the Management
Official consents or is convicted of the
criminal charges and the judgment is
not subject to further judicial review
(not including writ of habeas corpus),
or if upon a record of a hearing, SBA
finds that any of the notice grounds
have been established. After the hear-
ing, in the latter case, and within 30
days after SBA has notified the parties
that the case has been submitted for
final decision, SBA will render a deci-
sion (which includes findings of fact
upon which the decision is predicated)
and issue and serve an order upon each
party to the proceeding. The decision
will constitute final agency action.

(iv) Effective date and judicial review.
The removal order will take effect 30
days after date of service upon the SBA
Supervised Lender and the Manage-
ment Official except in case of consent
which will be effective at the time
specified in the order or in case of re-
moval for conviction on criminal
charges the order will be effective upon
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removal order service on the SBA Su-
pervised Lender and the Management
Official. The order will remain effec-
tive and enforceable, except to the ex-
tent it is stayed, modified, terminated,
or set aside by Administrator or a re-
viewing court. The adversely affected
party will have 20 days from the order
issuance date to seek judicial review in
the appropriate federal district court.

(4) Receiverships, transfer of assets and
servicing activities. If SBA undertakes
the appointment of a receiver for, or
the transfer of assets or servicing
rights of, an SBA Supervised Lender,
SBA will follow the applicable proce-
dures in 15 U.S.C. 650.

(b) Civil penalties for report filing fail-
ure. If SBA seeks to impose civil pen-
alties against an SBA Supervised Lend-
er for failure to file a report in accord-
ance with SBA regulations or written
directive, SBA will follow the proce-
dures set forth for enforcement actions
in §120.465.

(c) Additional procedures for certain en-
forcement actions against SBLCs. Capital
directive. (1) Notice of intent to issue cap-
ital directive. SBA will notify an SBLC
in writing of its intention to issue a di-
rective. The notice will state:

(i) Reasons for issuance of the direc-
tive and

(ii) The proposed contents of the di-
rective.

(2) Response to notice. (i) An SBLC
may respond to the notice by stating
why a capital directive should not be
issued and/or by proposing alternative
contents for the capital directive or
seeking other appropriate relief. The
response must include any informa-
tion, mitigating circumstances, docu-
mentation, or other relevant evidence
that supports its position. The re-
sponse may include a plan for achiev-
ing the minimum capital requirement
applicable to the SBLC. The response
must be in writing and delivered to the
SBA within 30 days after the date on
which the SBLC received the notice. In
its discretion, SBA may extend the
time period for good cause. SBA may
shorten the 30-day time period:

(A) When, in the opinion of SBA, the
condition of the SBLC so requires, pro-
vided that the SBLC will be informed
promptly of the new time period;

(B) With the consent of the SBLC; or
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(C) When the SBLC already has ad-
vised SBA that it cannot or will not
achieve its applicable minimum capital
requirement.

(ii) Failure to respond within 30 days
or such other time period as may be
specified by SBA will constitute a
waiver of any objections to the pro-
posed capital directive.

(3) Decision. After the closing date of
the SBLC’s response period, or receipt
of the SBLC’s response, if earlier, SBA
may seek additional information or
clarification of the response. There-
after, SBA will determine whether or
not to issue a capital directive, and if
one is to be issued, whether it should
be as originally proposed or in modified
form.

(4) Issuance of a capital directive. (i) A
capital directive will be served by de-
livery to the SBLC. It will include, or
be accompanied by, a statement of rea-
sons for its issuance.

(ii) A capital directive is effective
immediately upon its receipt by the
SBLC, or upon such later date as may
be specified therein, and will remain ef-
fective and enforceable until it is
stayed, modified, or terminated by
SBA.

(5) Reconsideration based on change in
circumstances. Upon a change in cir-
cumstances, an SBLC may request SBA
to reconsider the terms of its capital
directive or may propose changes in
the plan to achieve the SBLC’s applica-
ble minimum capital requirement. SBA
also may take such action on its own
initiative. SBA may decline to consider
requests or proposals that are not
based on a significant change in cir-
cumstances or are repetitive or frivo-
lous. Pending a decision on reconsider-
ation, the capital directive and plan
will continue in full force and effect.

(6) Relation to other administrative ac-
tions. A capital directive may be issued
in addition to, or in lieu of, any other
action authorized by law, including
cease and desist proceedings. SBA also
may, in its discretion, take any action
authorized by law, in lieu of a capital
directive, in response to an SBLC’s
failure to achieve or maintain the ap-
plicable minimum capital requirement.

(7) Appeals. The capital directive con-
stitutes a final agency action. An
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SBLC may appeal the final agency de-
cision only in the appropriate federal
district court.

[73 FR 75521, Dec. 11, 2008]

Subpart J—Establishment of SBA
Secondary Market Guarantee
Program for First Lien Position
504 Loan Pools

SOURCE: 7T FR 56093, Oct. 30, 2009, unless
otherwise noted.

§120.1700 Definitions used in subpart

504 financing. The loans made to a
small business to fund a Project under
the SBA’s development company loan
program authorized by Title V of the
Small Business Investment Act of 1958.

Affiliate. A person or entity SBA de-
termines to be an affiliate of a Pro-
gram Participant pursuant to the ap-
plication of the principles and guide-
lines set forth in §121.103 of this Title.

Central Servicing Agent or CSA. The
entity serving as SBA’s central serv-
icing agent for the Program.

Certified Development Company or
CDC. An entity that meets the defini-
tion of a Certified Development Com-
pany as defined in §120.10 of this Part.

Current. That no scheduled payment
owed by an Obligor pursuant to a Pool
Note is over 29 days past due.

First Lien Position 504 Loan. The fi-
nancing provided by the First Lien Po-
sition 504 lender that is part of the 504
project financing.

First Lien Position 504 Loan Pool Guar-
antee Agreement. The agreement, in the
form approved by SBA, wherein enti-
ties agree to participate in the forming
of a Pool under the Program, available
at http://www.sba.gov/aboutsba/
sbaprograms/elending/index.html/.

Guide. The First Lien Position 504
Loan Pooling Program Guide published
by SBA which provides information ap-
plicable to the Program including,
among other things, requirements re-
lating to the formation of a Pool,
available at http://www.sba.gov/
aboutsba/sbaprograms/elending/
index.html/.

Liquidation Proceeds. Cash, including
insurance proceeds, proceeds of any
foreclosed-on property disposition, rev-
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enues received with respect to the con-
servation and disposition of a fore-
closed-on property or repossessed col-
lateral, including any real property se-
curing the Pool Loan, consisting of a
commercial property or residential
property and any improvements there-
on, and any other amounts received in
connection with the liquidation of the
Pool Loan, whether through Seller’s
sale, foreclosure sale, any offset or
workout, or otherwise.

Loan Interest. The right to receive the
owned portion of the principal balance
of the Pool Loan together with interest
thereon at a per annum rate in effect
from time to time in accordance with
the First Lien Position 504 Loan Pool
Guarantee Agreement.

Maturity. The maturity of the Loan
Interest in the Pool that has the long-
est remaining term of any Loan Inter-
est in the Pool. The maturity will
change from time to time due to pre-
payment or default on Loan Interests
in the Pool.

Ongoing Guarantee Fee. An annual fee
collected monthly and based on the
percentage of the Pool Loan amount,
pursuant to section 503(C)(3)(B)(ii) of
the Recovery Act, to result in a cost of
the loan guarantee of zero as deter-
mined under the Federal Credit Reform
Act of 1990, as amended. The funds gen-
erated by the fee serve as a reserve to
pay for program losses.

Obligor. The obligor(s) under a Pool
Note.

Pool. The aggregate of Loan Interests
formed into a single pool by the Pool
Originator in accordance with the Pro-
gram. The Pool is comprised of an
unguaranteed portion and an SBA-
guaranteed portion. The unguaranteed
portion of the Pool backs the Pool
Originator Receipt, and cannot be sold
to Pool Investors. The SBA-guaranteed
portion of the Pool backs the Pool Cer-
tificates sold to Pool Investors. The
Seller’s Loan Interest is not included
in the Pool.

Pool Assembler. An entity that meets
the qualifications of a Pool Assembler
as set forth in section 120.630 of this
Part and has been approved as such by
SBA.

327



		Superintendent of Documents
	2014-09-02T18:46:30-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




